Sanitation is an integral part of healthy living conditions.
Introduction
Every year more than 200 million people, particularly from the developing countries, are affected by multiple types of disasters and the impact of such catastrophic events on water and sanitation systems is enormous. In Latin America and the Caribbean alone, such impact of natural disasters caused damages amounting to USD 650 million between 1994 and 2003. 1 In 2010, the consequences of the massive earthquake in Haiti and devastating floods in Pakistan were equally disastrous. 2 The United Nations estimates that about 2.5 billion people still lack access to improved sanitation and 1.2 billion practice open defecation. This has a profound negative impact on numerous human rights. Without sanitation facilities, one cannot enjoy the right to adequate housing. The impact of the lack of sanitation is also well documented. 3 Yet, it remains one of the most neglected issues at the international and national levels.
Human excreta can become one of the foremost causes of disease if it is not safely disposed, out of human contact and away from water sources. In a post disaster situation, infrastructure generally takes a beating. Displaced people, overcrowded temporary shelters, inadequate water supplies and poor sanitation put lives at risk, and water, which is the supreme life sustaining element, becomes a source of major concern. Thus, disaster affected people become more vulnerable to ill health and death results from diseases due to inadequate sanitation, insufficient water supplies and poor hygiene. 4 Therefore, states are obligated to ensure everyone's access to a sufficient amount of safe drinking water for personal and domestic uses. These obligations require states to progressively ensure access to adequate sanitation and also protect the quality of drinking water supplies and resources. 5 In the given circumstances, it is worthwhile to consider the case of India for two reasons. Firstly, the extreme vulnerability of the nation with regard to disasters. 6 Among the 35 States and Union Territories in India, 27 are multi-disaster prone. 7 Secondly, the sanitation situation in the country is in dire state. According to a recent assessment by United Nations, India will achieve the Millennium Development Goals 8 on sanitation only by 2054 instead 4 Global Wash Cluster, The Human Right to Water and Sanitation in Emergency Situations 15 (2009) , available at http:// www.actioncontrelafaim.org/sites/default/files/publications/ fichiers/acf_wash_promotion_final.pdf (last visited Feb. 6, 2013) . 5 See United Nations Humans Rights et al., Right to Water, Fact Sheet No. 35, 3 , available at http://www.ohchr.org/Documents/Publications/ FactSheet35en.pdf (last visited Feb. 6, 2013 In such a situation, it is pertinent to explore for answers both for humanitarian reasons and from a right based perspective. The paper endeavours to give crucial inputs for formulation of a legal regime in the realm of disaster management which would link right to sanitation with other rights, e.g. right to water, life, shelter, etc. This would assist the state in setting appropriate standards for safeguarding people's right to sanitation, particularly in disaster situation. Hence, it becomes imperative to take a look into the international standards regarding disaster management and international human rights instruments. The paper also examines plethora of laws and policies in India which bear direct and indirect inferences to sanitation and allied areas. The objective of this paper is to assimilate the national and international norms in building a robust legal framework.
Right to Sanitation: A Conceptual Discourse
There is no clear definition of sanitation developed within the United Nations system. Different organisations have used varying definitions. 11 So far as a normative definition of right to sanitation is concerned, the International Year of Sanitation (hereinafter referred to as "IYS") 2008 provided the much needed impetus. On the occasion of the launching of the IYS, it was declared that:
international organizations have agreed to achieve by the year 2015. MDG 7, Target 7c, calls on countries to halve, by 2015, the proportion of people without sustainable access to safe drinking-water and basic sanitation. 9 Aarti Dhar,, India will achieve sanitation goals only by 2054, THE HINDU, Mar. 27, 2012, available at http://www.thehindu.com/ news/ national/ article3250852.ece. 10 
Id.
11 World Health Organisation and United Nations Children's Fund, Joint Monitoring Programme for Water Supply and Sanitation (1981-1990) , available at http://www.wssinfo.org/definitions-methods/introduction/.
-Everyone, and that means all people in the world, has the right to a healthy life and a life with dignity. In other words: everyone has the right to sanitation.‖ Taking this opportunity and on the occasion of the 16th Session of the Commission on Sustainable Development (May 2008), a group of nongovernmental organisations and international organizations made a first attempt at defining the right to sanitation in terms of human rights. In their first draft, the right to sanitation was defined as: -the entitlement of everyone to the safe collection, transport, treatment, disposal or reuse of human excreta and wastewater from personal and domestic uses, with associated hygiene promotion.‖ 12 Therefore, sanitation is a legal entitlement, and for realisation of the right, -sanitation shall be: i.
Safe: Sanitation must effectively prevent human, animal and insect contact with excreta.
ii. Physically accessible: Toilets must be, if not inside, then certainly in the immediate vicinity of all the users in a locality available for use at all times of the day or night, along with associated services such as removal of waste water and sewerage or latrine exhaustion.
iii. Affordable: Access to sanitation, including maintenance, must be affordable.
iv. Culturally sensitive: The construction and design of latrines should be culturally appropriate.
v. Sanitation should be non discriminatory and provided to vulnerable and marginalised groups.
vi. All people have the right to participate in decision making processes that may affect their access to sanitation and must be given full and equal access to information concerning sanitation.
vii. sanitation. 16 After vociferous debates for more than 15 years, eventually in 2010, the UN General Assembly has formally recognised the right to safe and clean drinking water and sanitation as a human right which is essential for the full enjoyment of life and all human rights. 17 At the South Asian level, the Delhi Declaration (2008) which is the consequence of the 3 rd South Asian Conference on Sanitation has also held that access to sanitation and safe drinking water is a ‗basic right'. 18
Right to Sanitation under International Human Rights Treaties: India's Obligations
It is pertinent to identify the provisions having ramifications on the right to sanitation under various international human rights treaties, particularly to which India is a party and analyse their scope. 19 Various international human rights treaties including the International Covenant on Economic, Social and Cultural Rights (hereinafter referred to as "ICESCR") 1966, the Convention on the Elimination of All Forms of Discrimination Against Women (hereinafter referred to as "CEDAW") 1979, and the Convention on the Rights of the Child (hereinafter referred to as "CRC") 1989 have ushered the way for entailing obligations in relation to access to safe drinking water and sanitation. There is no disagreement over the fact that sanitation is yet to be recognised as a standalone right in the core human rights treaties; yet the right may be either derived from various provisions of these treaties or explicitly referred in conjunction with other rights. These international human rights treaties require the states to ensure access to sanitation to its people. Needless to say, these human rights standards are general in nature and cover disaster situations as well. In March 2008, the UN Human Rights Council (hereinafter referred to as "UNHRC") adopted a resolution which emphasises that international human rights law, including the ICESCR, CEDAW and CRC involve such obligations in relation to access to sanitation. 20 Considering the profound impact that the lack of sanitation has on an individual's quality of life, sanitation has frequently been understood to be indispensable for achieving an adequate standard of living. The CESCR further notes that ensuring everyone -access to adequate sanitation is not only fundamental for human dignity and privacy, but is one of the principal mechanisms for protecting the quality of drinking water supplies and resources … States parties have an obligation to progressively extend safe sanitation services, particularly to rural and deprived urban areas, taking into account the needs of women and children.‖ 23
In addition, Article 27(1) of the CRC recognises the right of every child to an adequate standard of living. This has consistently been interpreted as encompassing access to clean drinking water and latrines by the Committee on the Rights of the Child, which is the treaty body in charge of monitoring and interpreting the CRC. 24 Given the implication of sanitation on health, the CESCR in its General Comment No. 14 on the right to the highest attainable standard of health, underlined the fact that the drafting history of the ICESCR and the wording of its Article 12 (1) In October 2010, the UN Human Rights Council (hereinafter referred to as "UNHRC") affirmed that the human right to safe drinking water and sanitation is derived from the right to an adequate standard of living and inextricably related to the right to the highest attainable standards of physical and mental health, as well as the right to life and human dignity. 33 Thus, it is a part of existing international law which is legally binding upon states. The UNHRC calls upon the states to develop appropriate tools and mechanisms to achieve the full realisation of this right in unserved and underserved areas. 34 The message of UNHRC read in conjunction with the observations of the Supreme Court regarding the implications of the international law, makes it mandatory for our government to abide by the provisions of those international human rights instruments and take all appropriate measures to prevent any violation of the right to water and sanitation.
International Humanitarian Standards Relating to Sanitation
There are numerous standards dealing with emergency preparedness and response to natural disasters. The author has taken a few into consideration. These instruments do not address the issue of water and sanitation per se; they deal with disaster management. There is another important distinction between these instruments and the human rights treaties mentioned in the previous section. While the treaties are binding upon those countries that have ratified the same, these instruments are as such non binding in nature. Nevertheless, they are essential in setting the standards for emergency preparedness and response. promotion of good hygiene practices, the provision of safe drinking water and the reduction of environmental health risks, by establishing conditions that allow people to live with good health, dignity, comfort and security. 39 Unlike few countries like South Africa, Panama, Zambia and Uruguay, the Constitution of India or any national legislation does not expressly provide right to sanitation as a legal right. However, Article 47 of the Constitution dealing with Directive Principles of State Policy states that it shall be the primary duty of the state to raise the standard of living of its people and the improvement of public health. This objective cannot be achieved without due emphasis being given to better sanitation facilities. On many occasions, disasters have deleterious impact on water and sanitation. Therefore, needless to say, such situations demand more attention.
Under the federal scheme of the Constitution, states have the primary responsibility to enact law on water supply 40 as well as public health and sanitation. 41 Such provisions make it abundantly clear that the responsibility to ensure adequate and safe supply of water, maintain cleanliness and taking care of health and hygiene of the people lies with the state governments. Furthermore, while conferring constitutional status to the panchayats and municipalities through the 73rd and 74th constitutional amendments in 1992, the Constitution has conferred powers on the state legislatures to vest the local authorities with power to implement schemes relating to water supply and sanitation. The panchayats are empowered under Article 243G of the Constitution read in conjunction with Entry 11 of Schedule XI to ensure safe drinking water, while the municipalities are empowered under Article 243W read in conjunction with Entry 6 of Schedule XII to implement schemes relating to public health and sanitation. However, there are no mandatory provisions for devolution of powers on these local bodies. It has been left to the discretion of the states. The constitutional devolution of any new powers on the panchayats and municipalities cannot be presumed. The lists under the Eleventh and Twelfth Schedules of the Constitution are advisory in nature. States have the discretion in conferring powers to local authorities. This implies that the powers of local bodies to manage water are subsidiary to those of the states and the central government. 42 Nevertheless, such devolution is absolutely necessary to empower the local authorities so that they could carry out sanitation work effectively enhancing the preparedness of the communities. All state laws regarding water and sanitation shall compulsorily have disaster management component to make them more useful.
Judicial Interpretation of Right to Sanitation
Though the Constitution has not enumerated the right to water and sanitation, the Supreme Court of India and various High Courts of the country, through judicial activism, have evolved this right. The Supreme Court in Virender Gaur v. State of Haryana 43 has held that right to life under Article 21 inter alia encompasses sanitation within its ambit without which it would be impossible to live with human dignity.
The importance of right to sanitation was emphatically proclaimed through a landmark judgment of the Supreme Court in the case of Municipal Council, Ratlam v. Vardichand. 44 The key question that had to be addressed by the court was whether by affirmative action a court can compel a statutory body to carry out its duty to the community by constructing sanitation facilities on a time bound basis. -We are sure that the state government will make available by way of loans or grants sufficient financial aid to the Ratlam Municipality to enable it to fulfill its obligations under this order. The state will realize that Article 47 of the Constitution makes it a paramount principle of governance that steps are taken ‗for the improvement of public health as amongst its primary duties'. The municipality also will slim its budget on low priority items and elitist projects to use the savings on sanitation and public health.‖ 45
In L. K. Koolwal v. State of Rajasthan, 46 while responding to the writ petition regarding acute sanitation problem which is hazardous to the life of the citizens of Jaipur, the High Court of Rajasthan held that Jaipur Municipality had violated residents' right to life by failing to implement adequate sanitation measures. The ambit of the obligations under Article 51A (g) of the Constitution which imposes a fundamental duty on every citizen -to protect and improve the natural environment…‖ was a prime concern in this case. The court directed the municipality to remove the dirt, filth etc. within a period of six months and clean the entire Jaipur city.
Our judiciary has generally shown indifference towards the victims of natural disasters. 47 A greater degree of judicial activism is required in this arena. If circumstances demand, suo motu intervention of the court would be a welcome relief for the victims of disasters. As the courts have already held right to sanitation as a part of life under Article 21 of the Constitution, it is now imperative on the state to enact laws to ensure that the right is available to all the victims in the post disaster situation in a non discriminatory manner, especially taking into consideration the special needs of the vulnerable groups.
Legal and Policy Framework Relating to Right to Sanitation
In the absence of statutory law, the central government has come up with several schemes in the rural sector, of which the most important is the Total Sanitation Campaign (Sampoorna Svachta Andolan). It is a demand driven and community led programme that ensures sanitation facilities in rural areas with a broader goal to eradicate the practice of open defecation. In addition to the existing provisions under the Total Sanitation Campaign, the Rural Sanitation and Hygiene Strategy (2011-2020) provides a framework to realize the vision of Nirmal Bharat, an environment that is clean, healthy and contributes to the economic and social well being of all rural citizens. Besides, National Rural Drinking Water Programme links drinking water with other schemes such as sanitation, health policy, education and the Mahatma Gandhi National Rural Employment Guarantee Scheme. 48 Despite the fact that rural India often faces severe crisis of water and sanitation during multiple disasters, yet none of the rural schemes mention water and sanitation in a disaster situation.
The legal framework in the urban areas is relatively complex. The National Urban Sanitation Policy 2008 deals with the challenges of urban sanitation. It insists that that those cities which are vulnerable to natural disasters, special measures for sanitation must be explicitly incorporated in their disaster preparedness and mitigation plan. If such a plan does not exist, the city sanitation task force must lay out the steps to be taken for the city to cope with such disasters. 49 Municipal legislations are the primary source of the powers, functions and duties of urban local bodies relating to water supply. Almost all municipal Acts contain more or less similar provisions regarding water. In some states, laws have been adopted to constitute a separate authority with full control over all aspects of water supply and sanitation. Tamil Nadu Water Supply and Drainage Board Act, 1970, Uttar Pradesh Water Supply and Sewerage Act, 1975 are a few of them. 50 After a perusal of these laws, the author opines that there are no provisions to deal with the issue of sanitation in the context of disaster management. There are no provisions relating to disaster preparedness so far as sanitation is concerned. In some cases, e.g. Delhi, different areas of the same city may be governed by different laws. 51 Such a chaotic legal regime is one of the major reasons for a sorry state of sanitation in the country. Situation gets worse when there are disasters. Sanitation conditions were seriously inadequate particularly in the urban slum areas in the aftermath of Orissa super cyclone in 1999. The municipality sewerage system was extensively damaged. In normal times, nearly 90 per cent had access to safe water, but only 4% had sanitation. There was no doubt about the fact that the situation worsened further after the super cyclone. 52 It may be pointed out that the National Urban Sanitation Policy envisions National Award Scheme for Sanitation for Indian Cities to promote sanitation in urban areas of the country and recognize excellent performance in this area. However, there is no monetary incentive for the same. 53 Apart from awards, sponsorship to participate in national events, trainings, and exchange and learning visits to other locations, incentives may also be given in form of disbursement of more development funds to the concerned authorities. Such steps will encourage better performance and enhance preparedness for any impending disaster. It is surprising that the disaster management policy does not have any such provision either. 50 Environmental Law Research Society, supra note 42 at 29. 51 Id. at 19.
Legal Regime Relating to Disaster Management
The principal legislation regarding disaster management in the country is the Disaster Management Act, 2005. There is mention about sanitation in the Act. The Act casts responsibility on the National and State Disaster Management Authorities (hereinafter referred to as "NDMA and "SDMA") to recommend guidelines for the minimum standards of relief to be provided to persons affected by disaster, which shall inter alia include the minimum requirements to be provided in the relief camps in relation to shelter, food, drinking water, medical cover and sanitation. 54 The concern has been reflected in NDMA Guidelines on Management of Tsunamis with regard to emergency relief and setting up of relief camps. 55 The local authorities are usually the first responders; hence, they play a very significant and varied role in managing natural disasters. The Act empowers the District Disaster Management Authority (hereinafter referred to as "DDMA") in numerous ways including identifying buildings and places which could, in the event of any disaster, be used as relief centres or camps and make arrangements for water supply and sanitation in such buildings or places. 56 Similar steps have been recommended in guidelines on management of floods.
Recently, the government has formulated National Policy on Disaster Management (2009). The policy has urged all central ministries, state governments, district authorities and other stakeholders to prepare standard operating procedure (hereinafter referred to as "SOP") in consonance with the national and state plans. The SOPs will respond to various important activities including provision for drinking water, sanitation and management of relief camps. 57 It acknowledges that the post disaster management of health, sanitation and hygiene services is crucial. Hence, medical response has to be quick and effective and there shall be constant monitoring to prevent an outbreak of epidemics. 58 
Conclusion
It has been demonstrated throughout the paper that right to water and sanitation has direct relation with right to adequate housing or health. Yet, the fundamental problem in disaster management in India is that we give more importance to housing, with sanitation taking a backseat. This is inherently a flawed approach. Instead, if we can show greater concern towards water and sanitation, we would be better able to safeguard other rights of the disaster victims. The Human Rights Commission in India must take note of the situation and do the needful.
